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While the House of Lords is currently the subject of a debate in Parliament seeking to impose election requirements and secret ballot rights,
 the “House of Labor”
 is now sponsoring a proposed “Employee Free Choice Act.”  Attached as Appendix A is an example of the Employee Free Choice Act concept.  This proposed bill will be the subject of debate.  The economic situation which existed at the time when President-Elect Obama committed to support such a bill may have changed.
  However, the basic concept of the Employee Free Choice Act is 

still high on the agenda of organized labor; it is to management an example of a legislative oxymoron seeking to

(i) replace a free choice now available through a secret ballot election under the National Labor Relations Act (“NLRA”)
 with utilization of  unreliable “authorization cards”;
 

(ii) replace collective bargaining negotiations between employers and unions (which do not have to reach an agreement and can, if there is no agreement, result in a strike by unions or, after impasse, a change in conditions by employers) with “interest” arbitration--essentially a governmental arbitrator-made award of a first contract governing wages, hours, benefits and working conditions; and

(iii)
impose legal penalties (including treble back-pay and civil fines) and federal court injunctive relief against employers.

The basic concept of the Employee Free Choice Act is promoted by labor unions; unions contend that secret ballot elections under the NLRA enable employers to use the pre-election period to intimidate the electorate, so that by the time of the secret ballot, employees are coerced into voting against unions (for reasons that relate to the fears of job loss and the other types of unlawful activities engaged in with increasingly disastrous results for those who are trying to organize).  Unions maintain that their ineffectiveness in organizing, and their decreasing membership, has been caused by employers’ improper chilling of organizational drives and impeding the ability of the unions to represent employees.  Unions also maintain that, while authorization cards can be collected in, or outside of, working locations (and even in a manner that may not be appropriate), the collection of the authorization cards would be subject to some scrutiny by the National Labor Relations Board (“NLRB”).  Unions contend that any tradeoffs under the proposed legislation are justified by enabling employees to have unions represent them in collective bargaining for wages, hours, working conditions and benefits.  Unions also maintain that, under the current requirements of the NLRA, even after unions are certified, employers often delay bargaining and have the ability to refuse to agree to collective bargaining agreement (“CBA’s”), if they are willing to take a strike.  This prevents CBA’s; and that problem, unions contend, can be solved by setting up a mechanism so that within a short time after a card check and certification enabling recognition, either a CBA has to be reached by employers, or they must mediate for a limited time.  If mediation fails within a relatively short limited time, then there should be arbitration.  A governmental arbitrator, selected by a process, yet to be defined in detail, would then meet with the parties, review their positions, and enter an arbitral award which would establish a first CBA.  Unions maintain that these changes--along with federal court injunctive relief and treble back pay damages and civil fines--will be necessary to enable the implementation of labor rights of employees (to be able to bargain with the chosen certified representative and reach a CBA which will be the basis for their wages, hours, working conditions and benefits).  Attached as Appendix B is an illustration of a paper which the AFL-CIO has on its website, explaining some of the reasons why the Employee Free Choice Act is desired by unions. 

Employers contend that authorization cards are “notoriously unreliable”
 and substitute harassment, games and tricks, which are an anathema in a free society, for secret ballot elections, and employers contend that the history of the secret ballot elections has included times when unions won elections.  Employers maintain union problems are caused by a variety of reasons other than employers’ illegal activities; and if employers are engaged in illegal activities, there are more than sufficient remedies now.  In addition, employers maintain that even if, for the purpose of argument, card checks can be used (because there can be voluntary card checks under the NLRA
), eliminating the secret ballot election (if arguably Constitutional, because of the history of the utilization of card checks) is not a justification for imposing essentially a quick bargaining and mediation period after which arbitrators will “award” or impose by arbitral fiat a “first” CBA for the workforce, and impose whatever wages, hours, working conditions and benefits the arbitrators choose to impose by awards on management.  Employers argue that in other areas where this system has been utilized, even if it were arguably Constitutional, the result has been a disaster--for not only the employers, but business in general and that, in these times, there is no reason to create further complications for the economy by enacting such a law.  See, e.g., Studies in Labor Markets, No. 4, September 2007, “Measuring Labor Markets in Canada and United States: 2000 Edition,” by Keith Godin Milagros, P.A., Jason Clemens & Neils Veldhuis (An Occasional Paper from the Labor Markets Studies, a Division of the Fraser Institute), observing that the “laws that force parties into immediate binding arbitration, without allowing voluntary efforts such as mediation or conciliation, may not only impose costs on both parties (for the arbitrator’s fee and time from work) but may also create hostility between management and the union” at page 42.  See also the Fraser Institute’s Studies in Labor Markets for 2008 at page 39 to the same effect.  Attached as Appendix C is an analysis from The Heritage Foundation, a Washington, D.C. conservative “think tank” website: “How the Employee Free Choice Act Takes Away Workers’ Rights” by James Sherk and Paul Kersey, April 23, 2007. 

The debate is subject to a variety of different considerations, and is ongoing.  It appears that a Democratic President and a Democratic Congress have committed, in return for election support of unions, to the passage of the Employee Free Choice Act.  

The questions here (as noted) are not whether such a law should be passed--that will be determined by Congress and the legislative process—but, rather, if the basic concepts were enacted:  Would it work?  Would it be Constitutional?  Would unions and employers be able to work out arrangements for implementing an Employee Free Choice Act in a productive manner?  The reasons for eliminating discussion here about whether this is an appropriate law not only involve the fact that the determination of whether this law is enacted will be political but this also enables us to bypass political rhetoric and potential vote counts which create confusion and controversy related to the enactment of the proposed law, in order to focus on the confusion and controversy anticipated once the law is implemented.

At the time this article is being written, there are a variety of different approaches to implementation which will have to be determined by not only Congress (in terms of oversight), but agencies entrusted with the implementation and regulatory promulgations.  This article just assumes that the two basic concepts of the law in some form--eliminating the secret ballot rights and requiring that arbitration awards establish collective bargaining rights--will be implemented; and this article raises some basic issues that, as noted below, may be potential problems and factors to consider.

I.
Assuming the Emp`loyee Free Choice Act Were Enacted, What Will Happen Initially and is There a Way That the Act Could Be Applied If There Are No Controversies?

Once the Employee Free Choice Act were law, there would be a period of time during which either Congress, or agencies, or both may fine tune it.  Assuming that labor unions and management meet initially, the following choices exist:


A.
The parties can decide that they will treat the law as an extension of the NLRA provisions in the past, which allowed for voluntary recognition, and try to solve all their problems initially by entering into a CBA that they can live with (trading off controversies which would relate to card check challenges for card validation and authenticity, or the filing of unfair labor practice charges due to conduct by either unions or management and arbitration, or litigation, as noted below due to Constitutional issues).  There is a history of pre-hire agreement negotiated in the construction industry which have worked.  There is a history of voluntary recognition.  

There is also a history of the “top down” organizational efforts, involving a variety of different motivations.  Sometimes labor organizations have organized in a “top down” fashion, by entering into campaigns of harassment known as “union corporate campaigns”, another oxymoron.  The objective of the union “corporate campaign” is to destroy the employer; and in return the employer can at any time stop the destruction by agreeing to recognize the union and sign a CBA.  Often unions that enter into the corporate campaigns are hostile, destructive, and motivated to ensure that the employer will not survive (even if that eliminates the rights and the jobs and the long-term interests of the employees), unless the union is recognized.  Some unions have dual approaches, so that their hostility in their corporate campaigns can be compared to their offer of an easier, or less onerous, first CBA.  The easier, or less onerous, first CBA can actually serve as an incentive to avoid the corporate campaign.  

There are a number of legal issues involved under the current law, because the tradeoffs are really forms of inducing unions to give back some of the rights they might insist on, in return for a quick and less onerous CBA.  It can be argued that if the union is about to destroy an employer and cares nothing about employees, it therefore cares even less about the employees’ rights in bargaining--so when such a union has a chance of avoiding spending a great deal of money for organizational efforts and litigation to create a corporate campaign, an “easy first CBA” may be available. The Employee Free Choice Act uses card checks. Thus the secret ballot element is missing in both scenarios—of NLRA voluntary recognition existing now and under the proposed Employee Free Choice Act.  The difference is that under the Employee Free Choice Act there is no secret ballot election at all—so the union is not as motivated to offer an easier, or less onerous, first CBA (or may not be, as noted below).

Initially—as noted below—the Employee Free Choice Act may be subject to challenges.  Thus, “let’s make a deal” may make sense and provide a sense of skipping the ordeal of contests and the litigation involving Constitutional issues and the potential risks and arbitration.  This is an unlikely alternative for most employers but it is an alternative that will be available to some--while other employers and unions are litigating.  Unions, as noted, may over time have concerns about such a law too—for reasons noted below.  It is, therefore, appropriate to consider a possible means of avoiding disputes.

II.
Assuming the Employee Free Choice Act Were Challenged, What May Be Some of the Constitutional Issues?

Passage of the Employee Free Choice Act may create some inconsistencies which can be challenged under the NLRA, established case law, and under the Administrative Procedure Act; but, for purposes of evaluation here, the outline to review will be focused on Constitutional issues.  The way the Employee Free Choice Act is applied enables evaluation of Constitutional cases; but here, for reasons noted, without focus on Supreme Court decisions, reviewing the Constitution raises issues.  Here are some considerations:

A.
The Supreme Court is not an elected branch—an irony which should not be lost when considering the Employee Free Choice Act.

If the Employee Free Choice Act is enacted, there will be a Democratic President and a Democratic Congress may exist; but, there will still be the current United States Supreme Court.  Assuming for the purpose of argument that the Court is frozen for several years, or even assuming there are some very liberal appointments, the reality is that most Justices on the Supreme Court, when looking at a law like the Employee Free Choice Act, will be looking at additional Constitutional ramifications.  For an excellent analysis, see Peter Irons, A People’s History of the Supreme Court (Penguin Books, 2006).  The types of issues outlined below may be raised (regardless of changes that may occur on the Court, assuming that we go from very few or no changes to very dramatic changes).

B.
There are some Constitutional issues that may be raised and employers may become jealous advocates of the Constitution.

Some of the issues which may be discussed, evaluated and possibly litigated are listed:


1.
Article I states that”  “All legislative Powers . . . shall be vested in a Congress.”  This raises the issue of the separation of powers argument.  If Congress enacts a law which allows delegation to an agency for supervision of bargaining, and then legislates use of an arbitrator to impose a CBA which has no legal standards, or requirements, then Congress is basically creating a legislative enactment which creates a judicial process.  That raises issues.  If you couple Article I with Article III, which states that:  “The judicial Power . . . shall be vested” in the courts, delegating to an arbitrator in a way that is based on most arbitration very difficult (if not impossible) to review, does create a legislative problem, and issues involving separation of powers, delegation and channelization.  Skimming a “Legislation” or an “Administrative Law” text, or a text on Constitutional law
 would suggest a plethora of legal problems.


2.
Article I, Section 8 provides for Congressional powers; but, there is no “Power” enumerated which comes close to what the Employee Free Choice Act seems to provide.


3.
In Article I there are also the following provisions in Section 9:



A. 
“No Bill of Attainder, or ex post facto Law shall be passed.”  If this concept of law is an attempt to punish employers for retroactive behavior, imposing an arbitrator’s award without any judicial review may arguably be justified by past actions but that would mean that this is ex post facto type of a situation, or a bill of attainder.



B.
No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein.”  If this is an attempt to tax those who are subject to the card check, and there is no rational analysis of the arbitrator’s award possible, because of a lack of review, then that may be another issue.  The Sixteenth Amendment may also be relevant here.


4.
In Article I, Section 10 there is a prohibition against a “Law impairing the obligation of contracts.”  To the degree this might applied to the federal government, because of the due process and equal protection clause, or some other theory, this could be a basis for a challenge.


5.
The First Amendment guarantees freedom of speech, the right to assemble, and to petition the government for redress of grievances.  Assuming an arbitrator imposed a restriction on speech in a CBA as an award, or imposed a restriction on the right to assemble in the workplace in a manner that might enable employees to oppose unions, or assuming there were restrictions on the right to petition the government for redress of grievances by the employer or the employees (under a CBA that they did not agree with and, assuming further, that due process and equal protection and other Constitutional rights would not be a means of review), a number of issues could be raised under the First Amendment.  Consider the individual employees who refused to sign, or revoked, authorization cards.


6.
The Fourth Amendment allows for the “right of the people to be secure in their persons, houses, papers, and effect, against unreasonable searches and seizures,” and might apply to corporate locations and entities, or employers.  One can conceive of an arbitration award restricting certain rights and requiring certain production of information in order to justify wage increases, or imposing production during a CBA to evaluate its terms.


7.
The Fifth Amendment guarantees life, liberty, or property and prevents their being “taken for public use without due process of law”; and, it provides that “private property” cannot be taken for public use without just compensation.  The Fifth Amendment suggests a basis of a variety of different types of issues.  If one can predict an arbitrator’s imposing a ruling that would be destructive of an ability to operate and in a situation where there is no voluntary submission to arbitration—since employers have no “Free Choice” and employees really have no “Free Choice” either, this may become an issue.


8.
The Sixth Amendment may not appear on its face to be involved, but, if the Employee Free Choice Act attempts to impose restrictions that appear to be the equivalent of criminal prosecutions, issues may be raised as to whether the arbitrator is “impartial” and whether the arbitrator is being substituted for an “impartial jury,” to implement a restrictive, or quasi criminal, prosecution.  While this may seem like a stretch (if the Sixth Amendment is triggered, if one makes the argument that unions maintained that the conduct of employers was to be unlawful and punished by enactment of the Employee Free Choice Act--and that is why this interest arbitration requiring a CBA is imposed), it may become a basis for asserting this type of an argument.


9.
The Seventh Amendment, with regard to the right to trial by jury, may also become relevant.  Again is a stretch; but, we are now talking about adjudication tribunals given more power than anyone has ever seen or contemplated--because a CBA would be a forced contract, and would be imposed in a type of potential mandated governmental arbitration prosecution.


10.
The Eighth Amendment prohibits fines that are “excessive,” and “cruel and unusual punishment” from being employed.  It would not be surprising to find that many employers would regard the Employee Free Choice Act as imposing cruel and unusual punishment and excessive fines.  


11.
The Ninth Amendment states that the “enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people.”  Since “people” will be organized and forced into agreements, one can imagine that the enumeration of Ninth Amendment rights may suddenly be discussed.  Even though it may seem to be a paradox, the more conservative the Justices the more creative the rights may be which spring from the Ninth Amendment.  That too may be ironic—and also inconsistent with other case law, and prior traditional judicial debates.


12.
The Tenth Amendment states that the “powers not delegated to the United States by the Constitution, nor prohibited to it by the States, are reserved to the States respectively, or to the people.”  This should engender a number of different Constitutional issues including states’ rights.  One could very well consider that the Congressional purposes may not found to be sufficient to enable the type of CBA’s ordered by arbitrators pursuant to the Employee Free Choice Act.


13.
The Thirteenth Amendment would appear to be ripe for consideration, insofar as it prohibits slavery, or involuntary servitude, except as a punishment for a crime.  The argument that the employer is going to be condemned to involuntary servitude by an arbitral award (which establishes a CBA) may be made.  To the degree that there has to be a justification of such a result, as a punishment for a crime, we move back from the Thirteenth Amendment to the Sixth Amendment.


14.
The Fourteenth Amendment, Section 1, obviously is going to be the basic provision raised because it prohibits the deprivation of “life, liberty, or property without due process of law” and “equal protection.”

Some may find this analysis of Constitutional issues ridiculous.  Others may find the Employee Free Choice Act equally ridiculous.  Thus, there will be an equal opportunity for raising and opposing Constitutional claims and other claims.

III.
Assuming All the Constitutional Issues Were Resolved, and the Employee Free Choice Act Were Implemented, What May Be the Potential Results in Terms of the Ability of Unions and Employers to Work or Establish Relationships?

Assuming for the purpose of argument that there were no Constitutional deficiencies and that the Employee Free Choice Act becomes law (and there is no pressure to avoid the litigation on both parties), it would seem that unions would have major advantages.  The threat of litigation would not cause unions to compromise their ability to use the law.  As a practical matter, we know from decades of NLRA decisions that the NLRB has implemented interpretations in selected circuits and ignored invalidations in certain circuits, so that it could implement its policies, even though some circuits have held the NLRB rulings to be inappropriate.  We know that unions would be making this type of a selective process too, until the all the Constitutional issues were resolved.  However, assuming that there were no Constitutional deficiencies, so that we could put this in perspective, there still would be advantages for unions to compromise that could occur, because the following types of issues will no doubt arise:

1.
Employers will recognize that a card check is a vulnerable area, and will enter into pre-card check arrangements when they hire and train.  They also will implement processes to invalidate card checks, through their own types of card checks.  Some of this may be regarded as interference with employee rights; but, to the degree that this process continues, employers are going to be have to become more active in terms of reaching out, and communicating with their workforces.  No doubt this is going to be based upon using many of the mechanisms that are now available under the civil rights and employment laws, as the basis for justifying policies that implement complaint systems, review systems, and sensitivity systems.  One can predict Employees becoming much more active in terms of civil rights, and stressing the rights of association and free speech.  This may become the only way that the employers can avoid the application of the Employee Free Choice Act and defeat union authorization card campaigns, and one would expect that this is going to be an area of great activity.

2.
Even assuming that union organization occurs, and arbitration occurs, employers are going to have to become very skilled in terms of explaining to arbitrators how their operations can be destroyed--so that the arbitrators are put in the position of being careful to avoid destroying the rights of the employees, and their jobs, by awarding CBA’s that are too costly and not flexible.  Theories may evolve that may enable arbitrators to examine information to cause the arbitrators to determine that they do not want to impose CBA’s that may end up destroying employees’ rights; and, that may (in turn) cause flexibility that unions have not normally provided or agreed to under CBA’s.  The arbitrators will be selected from panels that will be set up by pro-union officials initially, but no political majority can ever expect to remain in office forever.  Any system can be converted and may be used against unions with political shifts.  Alternatively, some arbitrators may find that they are not able to fulfill their duties if they just, automatically, approve what unions desire (although initially that may be expected to be the result, and there may be many pro-union rulings).

3.
There may be unusual circumstances because of the economics involved in negotiations.  Let us assume, for example, that an arbitrator is picked from a government list and is a governmental employee, or has to undergo certain circumstances that enable credentials to be established to serve as an arbitrator, and swears to an oath to be impartial.  If you were negotiating for a company, or a General Motors which is contemplating bankruptcy and seeking federal loans
, or any one of a number of employers in the United States that may be on the verge of going into bankruptcy, you would obviously be able to present some very cogent and material reasons for reducing wages.  Unions might actually go to the bargaining table thinking that arbitration might be of value and find that arbitrators are implementing wage cuts, wage freezes, or engaging in the type of activities that bankruptcy courts now engage in--and just stripping away all types of protections that unions might want.  Employers might actually find that policies they would never dare implement (because they would cause suits, or prevent employees from remaining with them) may be imposed by arbitrators.  Arbitrators might state that these are the allowable wages and employers could exceed them if the employer and the union agreed, but that still might not work out to the advantage of unions.  This might ultimately become the worst case scenario for unions--because they would have enabled employers to seek arbitration to achieve results they could never achieve unless they went before bankruptcy courts.  Unions did create the Bankruptcy Act (11 U.S.C. §1101 et seq.) provisions which unions now object to, and want to amend.  After NLRB v. Bildesco & Bildesco, 465 U.S. 513 (1984), unions proposed Section 1113 of the Bankruptcy Act.  Unions now are seeking to amend Section 1113.  This could be a similar great source of consternation for unions and may in the end be something that is evaluated before the passage of an Employee Free Choice Act, so as to result in elimination of the mandatory arbitration requirement.

4.
There may be efforts at decertification by employers, at the appropriate time.

5.
There will be issues that relate to ending a first CBA.  What would occur after the first CBA?  One can imagine that a union might decertify at the appropriate time, so that it could reorganize with a card check and use arbitration to impose a CBA, and that itself may become an interesting issue.

This is an outline, not a detailed analysis of what is actually going to occur; because the law, assuming it is enacted, has to be implemented.  As noted, there are a variety of different issues.  Nevertheless, this is an interesting and ironic discussion--because in the name of helping employees, unions are destroying democracy in the workplace.  In the name of blaming employers for interfering with employee rights in connection with pre-election conduct, unions seek to destroy and eliminate secret ballot elections.  

Unions are doing that—proposing a radical—at a time when they can take over the NLRB majority and put their own designated choices in government.

This is a situation which, returning to the English precedent analogy and the fact that the House of Lords does not like secret elections and neither does the House of Labor, there is an old English tale that may be analogous.  The tale is described as the invention of barbecue, or “a Dissertation upon Roast Pig,” by Charles Lamb.  As the tale goes, long ago an agricultural person went out into the fields and then returned to his cottage, or house, late at night.  In those days, a hog, or a pig, could be left in a cottage, or house.  This particular man returned to find that his cottage, or house, had been burnt down, while he was away.  As he poked around within the area of the house for remains, he inadvertently touched the burnt carcass of a pig, or hog.  He put his hand quickly into his mouth, to wet, cool and soothe the burn.  The taste was so good that he explained the process to others.  Soon the countryside was ablaze with people who were burning down their cottages, or houses, with their livestock trapped inside--so that they could have cooked meat.  It ultimately became discovered that you could cook meat without having to burn down your house.

The House of Labor, by analogy, may not eliminate the problems unions contend are caused by employers by eliminating secret ballot elections and by imposing mandatory arbitration of collective bargaining agreements (or interest arbitration in which an arbitrator determine what a CBA has in it).  This union approach may be self-destructive and tantamount to the foregoing tale.  Perhaps through legislation, or litigation, this tale will have a happy ending for the House of Labor and the House of Work, and all involved.  

 180,290,133MIAv1 11-12-08

� The views expressed are solely those of the author and should not be attributed to the author’s firm or its clients.


� See cf. Will Woodward, The Guardian, Thurs., March 8, 2008, “Historic Vote for all elected House of Lords: MP’s action may lead to most radical change to upper house in 96 years.”


� See e.g. David Montgomery, The Fall of the House of Labor: The Workplace, the State, and American Activism 1865-1926 (Cambridge Univ. Press, 1989).


� On Thursday, November 6, 2008, shortly after Obama was elected President, the Wall Street Journal in an article entitled “Obama Camp, Business Show Signs of Seeking Middle Ground Before Tackling Controversial Issues,” at page A3, col. 1, by Elizabeth Williamson, stated that, among other items, “President-elect Barack Obama’s choice of business-friendly advisers suggest Democrats will go slow on controversial labor and regulatory issues.”  When you read this article, whether you favor unions or management, you will appreciate that the concept of any Employee Free Choice Act (which eliminates secret ballot elections and mandates final and binding arbitration awards which establish collective bargaining agreements and judicial penalties) will be controversial.  This does not mean that the Employee Free Choice Act will be taken off the table by organized labor.  As noted in another Wall Street Journal article on the same day, November 6, 2008, “Labor Wants Obama to Take on Big Fight,” at page A5, col. 1, by Kris Maher, at the top of the labor wish list is the passage of  the Employee Free Choice Act, “which would make it harder for companies to fight union-organizing drives.  ‘It is the most important issue that we have,’ said John Sweeney, president of the AFL-CIO.”  The controversy, however, was confirmed by the article, which indicated that a consultant for the United Food and Commercial Workers campaign against Wal-Mart described this law as creating as “political World War III.”


� National Labor Relations Act, 29 U.S.C. Sec. 151 et seq.


� See The Developing Labor Law, Vol. I, 12 V.A. 2a-b, pages 785-788 (ABA Higgins 2006).


� See The Developing Labor Law, supra.





� See The Developing Labor Law, supra, at pages 731-814, and see page 559 for “Voluntary Recognition Bar,” Vol. I, Ch. 10, II.A.3.


� Discussion of treble damages for back pay, civil fines and, also, federal court relief is not included in this article (not because they are not controversial or important but because the focus here is on the more drastic and dramatic issues involving elimination of secret ballot elections and “interest” arbitration).


� See, e.g., Peter Irons, A People’s History of the Supreme Court, supra.


� See, Bill Vlasic, “Automaker Says U.S. Cash Is Best Hope,” New York Times, Sat. Nov. 8, 2008 pg. 1 col. 5 (discussing GM bailout or bankrupt prospects).





PAGE  
2

