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America needs an economy that works for everyone.  Our middle class is in a frightening downward spiral, with stagnating wages, rising unemployment, skyrocketing foreclosure rates, an explosion of bankruptcies, and millions of Americans without healthcare.  Those at the top have amassed outstanding wealth,
 while, despite workers’ productivity rising 75%, inflation-adjusted wages have flat-lined.
  Workers have gone into debt in order to hang onto their place in the middle class.  This debt has fueled our consumer-driven economy, but with disastrous results.


If we are to build a sustainable economy, we must “enhanc[e] the purchasing power of this key group of the nation’s consumers and allow[] them to once again afford” automobiles, mortgages and other consumer goods.”
  The Employee Free Choice Act can restore America’s middle class and create an economy of shared prosperity.  It has gained broad public support
 and is poised for passage. 

This amendment to the National Labor Relations Act removes current barriers to unionization, guarantees workers a first contract, and increases penalties when employers violate workers’ rights during organizing and first contract campaigns.  

Leading economists agree that restoring workers’ freedom to form unions and bargain for their share in our economy is a critical step towards a sustainable economic recovery.
  Unionization is a proven route out of poverty and into the middle class.  It enables workers to “get their share of productivity growth” which “can again put the country on the path of wage-driven consumption growth, instead of growth driven by unsustainable borrowing.”
   

Unions not only raise wages and benefits, they improve productivity, reduce employee turnover, raise workers’ skill levels, and encourage investment in high-value jobs.
  For small businesses in particular, unions stabilize wages in specific industries, provide a pool of well-trained labor, and offer health and retirement benefit options not otherwise available to these employers.

Arguments by opponents of this critical legislation claim that it will cause unemployment and business failures.  Remarkably similar arguments were made in opposition to the Wagner Act, Social Security, minimum wage, the FMCS, OSHA, and other legislation designed to promote the interests of working families.  These arguments were not true then and they are not true now.
  


The rights guaranteed in the NLRA are not a reality in the workplace.  When workers want to form a union, the NLRB election process, originally established as their means to this end, presents a virtually insurmountable series of practical, procedural and legal obstacles.  


The Employee Free Choice Act restores workers’ right to form unions by providing that a union supported by a majority of workers can be certified on the basis of valid authorizations signed by workers.  This process is already legal and widely used, but can be vetoed by employers.  The change made by the proposed bill is to give back to workers the choice of how they demonstrate their union support.  It makes no change to the existing NLRA election process.  

Majority sign-up procedures streamline the process for choosing collective bargaining, allow workers to decide whether to unionize on their own, and eliminate the coercion inherent with company-dominated NLRB elections.  It has been shown to reduce conflict between workers and management, reduce employer coercion and interference, and allow workers to freely and fairly choose whether to unionize to bargain with their employer for a better life.  

The current process of mandatory elections is no longer trusted by American workers.  They know that employers are willing to use a vast arsenal of legal and illegal tactics to stop their efforts and to do so with impunity.  Why?  Because the current NLRB system allows employers to manipulate, dominate and control the process by which workers decide on unionization.


It has become standard practice for employers to engage in coercive and punitive tactics designed to monitor and punish union support.  The election process has become a “ceaseless, in-your-face campaign of supervisors pressing anti-union rhetoric on their direct subordinates.”
  In 92% of worker campaigns, employers compel workers to attend one-sided anti-union meetings, in groups and individually.  Supervisors keep track of and assess the union sympathies of each worker.  In 57% of campaigns, employers threaten or predict the workplace will close if workers vote for collective bargaining; 47% threaten to cut wages and benefits. 
  

One in five activists is discharged.
  When a worker who has supported the union is fired, fear is instantly and inevitably injected into the workplace.  This fear devastates the organizing campaign.
  Companies “wear[] workers down through a prolonged campaign of fear, intimidation, and tension that serve both to scare workers away from union support and to convince them that management is omnipotent and organization therefore is futile.”
  When workers finally vote, their vote reflects the level of fear the company has generated and not the level of workers’ support for union representation.
  

Opponents of the bill argue that it will encourage union coercion.  Yet it is companies which have every means of coercing workers – they can fire, discipline, demote, change working hours and shifts, assign onerous jobs, etc.; unions cannot.  In 2007, 88.4% of NLRB complaints were issued against employers and 10.6% against unions.
  

The Employee Free Choice Act maintains current law banning coercion, but also adds additional safeguards by directing the NLRB to establish procedures for clarifying the purpose of the authorizations and ensuring their validity.  

There is no evidence of union coercion in jurisdictions with majority sign-up.
  Rather, “management’s pressure on workers to oppose unionization was significantly greater than pressure from co-workers or organizers to support the union in both card checks and elections.”
  


The bottom line is that majority sign-up works.  Responsible, profitable major corporations like AT&T have adopted it as an important element of their successful high-road business plans.  The result is a workplace with better labor-management relations, less tension, more respect for employees and positive employee morale.  Public sector workers in 13 states have the legal right to decide to choose union representation through majority sign-up, some for many years.  

Forty-four percent of newly formed unions never achieve a contract.
  Of workers who petition for an election, only 12.9% reach a first contract; if unfair labor practices are committed, that number is even lower.

Why?  Because the Act rewards an employer that avoids reaching a contract.  After twelve months, an employer can withdraw recognition.  “Consultants advise management on how to stall or prolong the bargaining process, almost indefinitely” since delays “create employee dissatisfaction with the union.”
  


The failure of collective bargaining wears down workers’ resolve, creates a feeling of futility, and marginalizes union supporters.
  The inevitable employee frustration, disillusionment and feeling of futility that accompanies the lack of progress at the bargaining table can be easily leveraged by an employer to eliminate the union.
    


What is the remedy if an employer for illegal bargaining tactics?  The employer is ordered to bargain some more.  And post an NLRB Notice.  That’s it.


The Employee Free Choice Act offers mediation and arbitration overseen by the Federal Mediation and Conciliation Service (FMCS).  Either party can request mediation after 90 days of bargaining.  If not successful in producing a contract, any remaining issues are referred for binding arbitration.  

Mediation and arbitration are not a substitute for collective bargaining.  Rather, they incentivize bargaining by providing a process to guide the parties towards agreement and a safety net in the event bargaining fails.  

Public and private sector jurisdictions with mediation and interest arbitration have been strikingly successful in encouraging collectively bargained agreements.
  Evidence of private and public sector mediation and arbitration over the past 30 years in the U.S. and Canada reveals that only 10% or less of disputes require arbitration and that such awards are not unworkable, but comparable to similarly situated bargained agreements.  Well-designed systems reduce the likelihood of use to less than 10%, maximize incentives on the parties to negotiate their own agreement, provide parties control over the final award, and reduce strikes and lockouts.  

As this research demonstrates, the Employee Free Choice Act can reverse the current 44% failure rate and ensure that workers who choose union representation in order to have a contract achieve that goal.


Weak NLRA remedies and delayed enforcement have emboldened employers.
  NLRA remedies have been described as “paltry,” “easy and cheap,” and “the Achilles’ heel of employee rights.”
  They are “ineffective,” “generally toothless,” “slaps on the wrist,” and “weak” according to Senator Arlen Specter (D-PA).
  Employers treat them as “a minor cost of doing business.”
  

An employer that threatens, interrogates and spies of workers must post a Notice promising not to do it again.  Illegally discharged workers are entitled to reinstatement and backpay, but not compensatory or other damages.  Backpay averages $3500 - $4500 and most employees never return.  None receive compensation for economic, psychological and emotional devastation to themselves and their families.
  There is no remedy to the other workers whose organizing efforts have been destroyed or to the union whose campaign has been crushed.  If the employer’s misconduct has affected the results of an election a rerun election may be ordered.
  Employers that illegally refuse to bargain are ordered to bargain some more.  
These remedies don’t sound like much because they aren’t.  Moreover, delays make them wholly ineffective.  Workers see their co-workers being terrorized because of their union beliefs and watch their employer abuse their rights with impunity.  They are afraid to support the union.  Who can afford to jeopardize their family’s welfare?  Interest in the union is shattered.  

The Employee Free Choice Act would create meaningful remedies, including triple back pay to workers who have been illegally fired during organizing and first contract efforts, fines of up to $20,000, and injunctive relief against illegal employer conduct which significantly interferes with workers during organizing and first contract efforts.  Currently, injunctive relief is only mandated for violations committed by unions with no parallel provision requiring injunctive relief to protect workers from illegal conduct by employers.  The Employee Free Choice Act would correct this glaring imbalance.  Injunctive relief is immediate and effective; it works.  

Sixty million workers would like a union in their workplace, according to polls, so they can bargain for a better life.
  The Employee Free Choice Act will reform the NLRA so that it will finally, and again, guarantee the rights it promises.  
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